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La. Rules of Professional Conduct
Basic Ones, like

❏ LRPC Rule 1.1 - You have to be competent.
❏ Competent representation requires the legal knowledge, skill, thoroughness and preparation 

reasonably necessary for the representation.

❏ LRPC Rule 1.3 - You have to be diligent.
❏ LRPC Rule 3.1 - Proceeding and argument cannot be frivolous.
❏ LRPC Rule 3.3 / LRPC 4.1 - You can’t lie.
❏ LRPC Rule 3.4 - Be fair to the other side, don’t destroy evidence.
❏ LRPC Rule 1.15 - Keep their property safe.
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AICP Code of Ethics & Professionalism
Shockingly More Vague than LRPC:

❏ 8. We shall not, as public officials or employees, engage in private 
communications with planning process participants if the discussions relate to 
a matter over which we have authority to make a binding, final determination if 
such private communications are prohibited by law or by agency rules, 
procedures, or custom.

❏  9. We shall not engage in private discussions with decision makers in the 
planning process in any manner prohibited by law or by agency rules, 
procedures, or custom.



Devil’s in the Details
All of these are great principles to live by. 

❏ Whether you are an attorney, a planner, or an applicant.
❏ The shotgun method is probably not your friend. 



Rule 4.2 of the LRPC
Unless the lawyer has the consent of the other lawyer or is authorized to do so by law or 
a court order, a lawyer in representing a client shall not communicate about the subject 
of the representation with:

(a) a person the lawyer knows to be represented by another lawyer in the matter; or
(b) a person the lawyer knows is presently a director, officer, employee, member, 
shareholder or other constituent of a represented organization and

(1) who supervises, directs or regularly consults with the organization’s lawyer 
concerning the matter;
(2) who has the authority to obligate the organization with respect to the matter; or
(3) whose act or omission in connection with the matter may be imputed to the 
organization for purposes of civil or criminal liability.





Comments Provide Background
❏ Cmt 1 says the Rule “contributes to the proper functioning of the legal system 

by protecting someone who has chosen to be represented. 
❏ Cmt. 2/Cmt. 4: Rule only applies only concerning the matter to which the 

representation relates, and does not apply to matters outside the scope of the 
representation.

❏ Cmt. 3: Applies even if the Represented Party initiates the communication.
❏ Cmt. 7: Applies to individuals in an organization.
❏ Cmt. 8/Cmt. 9: Only applies if you know of representation, but you can’t ignore 

the obvious representation.

[5] Communications authorized by law may include 
communications by a lawyer on behalf of a client who is exercising 
a constitutional or other legal right to communicate with the 
government. 
Communications authorized by law may also include investigative 
activities of lawyers representing governmental entities, directly or 
through investigative agents, prior to the commencement of 
criminal or civil enforcement proceedings. 



The First Amendment 
Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or 
the right of the people peaceably to assemble, and to petition the Government for a 
redress of grievances.



Louisiana Constitutional Provisions
Article 1, §7. Freedom of Expression: No law shall curtail or restrain the freedom of 
speech or of the press. Every person may speak, write, and publish his sentiments 
on any subject, but is responsible for abuse of that freedom.

Article 1, §8. Freedom of Religion: No law shall be enacted respecting an 
establishment of religion or prohibiting the free exercise thereof.

Article 1, §9. Right of Assembly and Petition: No law shall impair the right of any 
person to assemble peaceably or to petition government for a redress of 
grievances.



Rule 4.2 Applied in Louisiana
In In re Pardue, the Louisiana Supreme Court considered Rule 4.2 violations in 
addition to more serious violations of misconduct. (98-3017 La. 3/26/99). 

❏ The Supreme Court dealt with an attorney who “improperly communicated 
with a party represented by counsel,” in that case a claims adjuster for the 
Louisiana State Office of Risk Management.

❏ Pardue apparently thought the adjuster was actually a lawyer. But his name did 
not appear on any pleadings. 

❏ Pardue also contacted a State Representative in an attempt to facilitate 
settlement. 

❏ Supreme Court said that the Rule 4.2 violations were “relatively minor” and 
alone would only “justify no more than a reprimand.”



Rule 4.2 Applied in Louisiana Con’t
Justice Lemmon, in Pardue, noted that there was a real question whether Pardue’s 
conversation with the adjuster and state representative were Rule 4.2 violations.

❏ The adjuster had the ability to redress the client’s grievances.
❏ The state representative certainly was not represented by the state’s lawyers.
❏ If the state representative had some oversight capacity over the Defendant, or, 

was the Plaintiff's personal state representative, the story might be very 
different.

❏ Ultimately, the Supreme Court suspended Pardue for three years for the 
misconduct violations, acknowledging the First Amendment questions 
surrounding the alleged Rule 4.2 violations.



Rule 4.2 Provides Land Mines
Pardue doesn’t stand for the proposition that you have no First Amendment right to 
Petition on behalf of your Client. It should caution the practitioner however.

In In re Bilbe, 02-B-1740, the Louisiana Supreme Court also considered Rule 4.2 in 
the context of a private entity Defendant. 

Although there was no “tangible harm” available in In re Bilbe the Court imposed 
sanctions for violation of Rule 4.2 as it is:

“Prophylactic in nature … designed to preserve 
the sanctity of the attorney-client relationship.”



Best Rule 4.2 Practice
When read in context with the ABA Model Rule comments, and a 1997 advisory 
opinion from the ABA’s Ethics and Professional Responsibility Committee, if the 
lawyer herself is going to initiate communication, she should, as a best practice:

❏ Ensure that the officials to be contacted are actually in a position to take or 
recommend action in the matter and the substance of the communication 
relates to policy issues; and

❏ Give opposing counsel advance notice of the impending communication so 
that they can give appropriate advice to their clients as to how to respond to 
the inquiry.



Scenario 1: The Letter
❏ Your client recently lost a Zoning Variance before your 

City’s Board of Zoning Appeals. 
❏ You awaken at 7:30 a.m. from a night of restful sleep to 

find in your e-mail box an e-mail from your client to the 
Board of Zoning Appeals begging them to reconsider, and, 
like an angry 16-year-old who was just broken up with, 
hurling insult after insult as to their intelligence. 





Scenario 1: Any Problems?
Not really.

❏ There’s no law against rude, or stupid. 
❏ Rule 4.2 Comment (4) states: Parties to a matter may communicate directly with 

each other, and a lawyer is not prohibited from advising a client concerning a 
communication that the client is legally entitled to make.

❏ So if your client asks you whether they can ream out their local Boards and 
Commissions, or speak at public comment beforehand. You can advise them 
of their right to Petition the Government. 

❏ Don’t forget, your client’s e-mail or letter would likely be a public record under 
La. R.S. 44:1 et seq. 



Scenario 2: The Gathering
❏ Your client decides to make a donation to a 

new candidate for Parish Council.
❏ He holds a fundraiser at his home and invites 

all the members of the Board of Zoning 
Appeals.

❏ He Invites You.





Scenario 2: Any Problems?
❏ Remember to advise your client about the crime of Public Bribery (ex. La R.S. 14:118). 
❏ No reason you can’t go….and no reason he can’t bring up the BZA issue.
❏ But if you’re going to be in those conversations, you should probably follow the 

ABA’s Ethics and Professionalism Committee, and provide notice to opposing 
counsel.

❏ Also, the Open Meetings Law could apply: La RS 42:13(A)(1) defines a “meeting” as 
a convening of a “quorum” of a “public body” to deliberate, or to act, on a matter 
over which the body has supervision, control, jurisdiction or advisory power. 
Convening of a quorum of the public body solely to receive information regarding 
any matter over which the body has supervision, control, jurisdiction or advisory 
power is also a “meeting”.



Scenario 3: The Rogue Actor
You are a government lawyer representing a public body.

❏ The public body has a dissenter who does not agree with positions 
taken by the body, either in litigation or an administrative process.

❏ One of the actors calls your opposing counsel or the opposing party 
and tells them all the juicy details of your executive session 
discussions.

❏ This could also be an employee of the public body who is leaking 
information to you. 





Scenario 3: Any Problems?
From the Public side, you have several arguments

❏ First, the Rogue Employee or the Board member is probably communicating 
privileged information which he or she has no right to communicate, especially 
given the Supreme Court’s decision in Commodity Futures Trading Com’n v. 
Weintraub, 471 U.S. 343, 348-349 (1985).

❏ The Rogue could also be whistleblowing, which could be protected speech 
particularly if it is communicated to a “Person or entity of competent authority 
or jurisdiction” LA R.S. §42:1169

❏ But, private attorneys should beware.



Scenario 3: Cautionary Tale
In Camden v. Maryland, the Southern District of Maryland dealt with an attorney 
who had spoken with a former employee of a public defendant. This person 
revealed confidential, attorney-client privileged information.

❏ The Court recognized that while Rule 4.2 has been “uniformly interpreted to be 
inapplicable” to speech to government officials under the First Amendment, 
that the government that was allegedly petitioned in Camden was more 
“corporation-like.” The attorneys were disciplined.

❏ Camden stands as a cautionary tale that if the Government is not acting as 
“enforcer of laws or government mandates” your First Amendment right may 
not be enough to work around Rule 4.2.



Scenario 4: The Lobbyist/Consultant
Your Private Client is still upset about his BZA problem. 

He has decided that your ethical boundaries bother him and he wants to hire a 
(non-lawyer) consultant/lobbyist.

❏ He wants you to find a lobbyist and pay him through your firm.





Scenario 4: The Lobbyist/Consultant
Lobbying itself is protected by the First Amendment right to Petition (Liberty Lobby 
v. Pearson, 390 F.2d 489, 491 (D.C. Cir. 1968); Riley v. Nat’l Fed. of the Blind North 
Carolina, Inc., 487 U.S. 781, 801 (1988)).

However, LRPC 8.4(a) says you cannot “violate or attempt to violate” the rules or 
“assist or induce another to do so, or do so through the acts of another.”

❏ Hiring a lobbyist is undoubtedly the exercise of First Amendment rights.
❏ That lobbyist, however, is probably not you. If it is, lobbying is absolutely 

covered by Rule 4.2.
❏ A best practice is to instruct the client that Rule 8.4(a) prohibits you from 

circumventing the rules. 



Scenario 5: The Reporter/Requestor
❏ A reporter from The Advocate has made a public records request of you, the 

Parish Attorney.
❏ You are asserting a privilege or exemption relating to the documents.
❏ The reporter is obviously agitated on several phone calls and you are 

concerned she is going to sue your agency.
❏ Because you read The Advocate, You are aware that The Advocate has 

several attorneys around the state, including Yours Truly.
❏ At this point, does Rule 4.2 come into play?





Scenario 6: Any Problems?
This scenario presents an interesting problem.

❏ The reporter is exercising her Constitutional Rights to Petition the Government 
for redress of her grievances and to view public documents (Art. 12, §3). 

❏ The comments to the Rule 4.2, however, clarify that your communication with 
her is fine.
❏ Comment 1 clarifies that Rule 4.2 applies only when the person has “chosen to be represented 

by a lawyer in a matter.”
❏ Comment 8: the Rule “only applies in circumstances where the lawyer knows that the person is 

in fact represented in the matter to be discussed.”
❏ Any other rule would halt The Advocate and other news organization’s ability to communicate 

effectively with governmental actors. 



Wrapping Up
Any Questions?
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